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INTRODUCTION 


Under  the  Ward  Commission  reforms,  the  use  of  alternative 
design  and  construction  methods  for  a  particular  project  or  set 
of  projects  requires  specific  legislative  approval  based  on  a 
report  by  the  Deputy  Commissioner  of  Capital  Planning  and 
Operations  detailing  the  rationale  and  proposed  procedures  for 
the  alternative  design  and  construction  methods.     In  October, 
1985,   I  submitted  comments  to  the  Legislature  on  the  Deputy 
Commissioner's  proposal  to  employ  design-build  methods  at  three 
prison  facilities:     M.C.I.  Concord,  South  Middlesex  Pre-Release 
Center,  and  Bay  State  Correctional  Center.     In  those  comments  I 
stated  that,  although  the  design-build  procedures  proposed  by 
the  Division  of  Capital  Planning  and  Operations  were  vulnerable 
to  the  risks  of  cost  overruns  and  unanticipated  delays,  the  use 
of  such  procedures  constituted  a  worthwhile  experiment  when 
coupled  with  the  additional  safeguards  and  personnel  necessary 
to  monitor  such  high-risk  projects.     The  Legislature  authorized 
this  three-project  experiment  in  Chapter  799  of  the  Acts  of 
1985. 

Five  months  later,   I  submitted  comments  to  the  Legislature 
on  the  Division's  plan  to  employ  similar  procedures  for  the 
design  and  construction  of  a  new  Suffolk  County  Jail.  My 
comments  raised  serious  concerns  about  the  prudence  of 
employing  the  as-yet  untested  design-build  procedures  for  this 
new  project,  the  estimated  cost  of  which  was  double  that  of  the 
previous  three  projects.     I  stated  that,  although  I  believed 
the  safeguards  proposed  by  the  Division  to  be  thoughtful  and 
appropriate,   I  was  concerned  that  the  proposed  methods  and 
schedule  for  completing  the  Suffolk  County  Jail  facility  would, 
at  best,  severely  tax  the  Division's  management  capacity;  at 
worst,  the  Division  would  be  unable  to  exert  sufficient  control 
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to  prevent  problems  and  meet  the  court-ordered  deadline  for 
completion.     I  concluded  that,  absent  the  court  order  mandating 
completion  of  the  jail  by  March,   1990,   I  would  have  opposed 
approval  of  alternative  design  and  construction  methods  for 
that  project.     The  Legislature  authorized  the  use  of  design- 
build  procedures  for  the  Suffolk  County  Jail  in  Chapter  396  of 
the  Acts  of  1986. 

Today,  two  years  after  the  Division's  initial  report  to 
the  Legislature,  the  four  design-build  experiments  authorized 
by  the  Legislature  are  underway.     The  Division  has  selected  and 
executed  contracts  with  design-build  teams  for  both  the  three- 
prison  "package"  and  the  Suffolk  County  Jail.     My  Office  has 
closely  monitored  the  progress  of  these  four  projects  since 
their  inception.     Members  of  my  staff  have  attended  project 
meetings  and  workshops,  reviewed  all  significant  project 
documents,  and  conducted  numerous  interviews  with  the  Deputy 
Commissioner,  his  senior  staff,  and  members  of  the  independent 
selection  board  for  the  four  projects.     Throughout  this 
process,  members  of  the  Division  and  the  independent  selection 
board  have  been  unfailingly  helpful  and  cooperative  in  response 
to  my  Office's  requests  for  information,  documents,  and 
interviews.     I  intend  to  continue  to  monitor  these  four 
projects  throughout  the  final  design  and  construction  phases. 

The  Division  is  currently  requesting  legislative  approval 
to  add  three  new  design-build  projects  to  the  four  design-build 
projects  now  in  progress.     The  Deputy  Commissioner's  report  to 
the  General  Court,   "Design/Build  Recommendations  and 
Procedures,"  sets  forth  the  Division's  rationale  for  expanding 
the  experimental  use  of  design-build  methods  and  describes  the 
procedures  the  Division  plans  to  employ  in  procuring  design- 
build  services.     In  recent  weeks,  my  Office  has  worked  closely 
with  the  Division  to  strengthen  the  safeguards  against  waste 
and  abuse  outlined  in  the  report,  and  the  Division  has  adopted 
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most  of  the  recommendations  set  forth  by  my  Office  in  response 
to  earlier  report  drafts. 

The  following  pages  set  forth  the  risks  of  design-build 
and  highlight  some  of  the  problems  encountered  by  the  four 
ongoing  design-build  projects.     These  comments  should  not  be 
construed  to  mean  that  my  view  of  the  design-build  experiment 
is  uniformly  critical.     In  the  course  of  monitoring  the 
experiment,   I  have  observed  positive  aspects  of  the  process  in 
addition  to  the  problems  documented  in  the  following  pages. 
Indeed,   I  have  the  highest  regard  for  the  integrity, 
dedication,  and  professionalism  of  the  Deputy  Commissioner,  his 
staff,  and  the  members  of  the  independent  selection  board.  In 
my  view,  they  have  worked  diligently  to  protect  the  public 
trust. 

Nevertheless,   I  am  concerned  about  the  use  of  design-build 
in  place  of  the  conventional  design  and  construction  methods 
mandated  by  the  Ward  Commission  for  public  projects  in 
Massachusetts.     For  the  reasons  outlined  in  the  following 
pages,  design-build  increases  the  Commonwealth's  exposure  to 
waste  and  abuse;  moreover,  the  Division's  design-build 
experience  to  date  gives  reason  to  doubt  the  technique ' s  speed 
and  cost-effectiveness. 

Accordingly,   I  am  recommending  that  the  number  of  new 
design-build  projects  authorized  by  the  Legislature  be 
restricted  to  no  more  than  two  or  three  until  such  time  as  the 
ongoing  projects  have  demonstrated  that  design-build  is  a 
prudent,  cost-effective  alternative  to  conventional  design  and 
construction.     In  my  judgment,  the  risks  of  design-build 
methods,  the  unforeseen  schedule  delays  and  cost  increases 
encountered  on  the  four  design-build  projects  in  progress,  and 
the  Division's  current  management  resources  constitute 
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compelling  reasons  for  a  cautious  approach  to  expansion  of  the 
Commonwealth's  design-build  experiment. 

RISKS  ASSOCIATED  WITH  DESIGN-BUILD  METHODS 

Design-build  represents  a  radical  departure  from  the 
conventional  design  and  construction  methods  currently  mandated 
for  public  building  projects  under  the  Ward  Commission  reforms. 
In  the  conventional  process,  the  Commonwealth  selects  on  a 
competitive  basis  the  most  qualified  architect  to  design  a 
project  and  prepare  plans  and  specifications.     The  plans  are 
drawn  up  and  carefully  reviewed.     The  Commonwealth  then 
solicits  competitive  bids  from  general  contractors  to  construct 
the  building.     The  Commonwealth  awards  the  construction 
contract  to  the  qualified  contractor  submitting  the  lowest  bid. 
Because  the  plans  have  already  been  completed,  the  Commonwealth 
knows  exactly  what  it  will  get  and  how  much  it  will  pay. 
Through  bidding,  the  Commonwealth  obtains  the  best  price  a 
competitive  market  has  to  offer.     When  the  building  is  under 
construction,  the  architect  serves  as  the  Commonwealth's  agent 
in  overseeing  the  contractor's  work. 

In  the  design-build  process,  the  Commonwealth  solicits 
design  proposals  from  design-build  teams,  each  of  which 
consists  of  an  architect  and  a  contractor.     The  Commonwealth 
evaluates  the  competing  teams  largely  on  the  basis  of  their 
design  proposals,  which  are  far  less  detailed  than  conventional 
bid  documents.     The  Commonwealth  also  considers  the  teams' 
project  management  capabilities  and,  to  a  limited  extent,  their 
price  proposals.     The  selected  team  both  completes  the  design 
and  builds  the  project. 

The  Ward  Commission  fully  recognized  the  risks  inherent  in 
alternative  methods  of  design  and  construction.     In  its  Final 
Report  to  the  General  Court  of  the  Special  Commission 
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Concerning  State  and  County  Buildings,  the  Ward  Commission 
forcefully  argued  that  only  one  construction  procurement 
process  —  the  "sequential,"  or  conventional,  method  —  should 
be  written  into  the  law.     Volume  7  of  the  Report  states: 


Still  another  requirement  concerns  the  mode  of 
procurement  itself.     The  bulk  of  the  procedures 
recommended  by  the  Commission  and  embodied  in  the  statute 
are  rooted  in  the  concept  of  the  so-called  "sequential 
method"  of  project  development,  which  involves  clearly 
defined  pre-design,  design,  and  construction  stages.  Not 
only  are  the  activities  readily  distinguishable  but  so  are 
the  actors  at  each  stage  ("programmer,"  "designer," 
"contractor,"  etc.),  and  the  role  of  the  Commonwealth  in 
overseeing  them.     But  there  are  other  modes  of  procurement 
such  as  construction  management,  design/build,  turnkey, 
and  so  on,   in  which  the  stages  are  not  so  distinct  and  the 
talents,  roles,  and  responsibilities  of  the  actors  are 
different. 

The  use  of  modes  of  procurement  other  than  the 
sequential  one  can  offer  considerable  savings  in  terms  of 
time,  money,  and  perhaps  improvements  in  quality. 
However,  they  may  also  involve  considerable  risk  if  the 
method  should  fail.     The  degree  of  success  is  contingent 
upon  the  expertise  and  acumen  of  the  "owner,"  in  this  case 
the  Commonwealth,  and  in  certain  instances  involves 
considerably  more  discretion  on  the  part  of  those 
exercising  authority  on  behalf  of  it.     Moreover,  the 
notions  of  equity,   free  competition  and  fairness  must  be 
translated  into  the  new  frameworks  because  the 
conventional  procedures  for  selection  of  private 
contractors  are  typically  not  amenable  to  these  other 
approaches. 

The  experience  of  the  Commonwealth  with  these  other 
methods  has  been  minimal,  particularly  in  regard  to 
projects  for  line  state  agencies.     Such  other  modes  have 
been  used  to  a  limited  degree  by  other  agencies,  such  as 
in  DCA  housing  projects.     However,  the  sorrowful 
experience  with  "construction  management"  as  carried  out 
by  MBM  has  tended  to  discredit  any  attempt  by  the 
Commonwealth  to  try  alternative  procurement  methods. 
Moreover,  when  other  states  and  the  federal  government 
have  experimented  in  this  area,  they  have  not  enjoyed 
unalloyed  success. 
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In  recognition  of  the  risks  attending  such  departures  from 
conventional  methods,  Chapter  579  requires  the  Division  to 
obtain  Legislative  approval  on  a  project-by-project  basis  for 
the  use  of  design-build  or  any  other  alternative  method  of 
designing  and  constructing  a  public  building. 

Underlying  my  concerns  regarding  use  of  design-build 
methods  is  an  important  premise:     that  use  of  design-build 
methods  for  public  projects  in  Massachusetts  is  an 
experimental,  high-risk  option.     The  principal  impetus  for 
design-build  is  the  hypothesis  that  this  approach  might 
accelerate  schedules  by  eliminating  the  time  required  to 
solicit  competitive  bids  for  construction,  by  overlapping 
design  and  construction  activities,  and  by  facilitating 
communication  and  coordination  between  the  architect  and  the 
contractor.     Whether,   in  fact,  the  Division's  design-build 
procedures  can  save  significant  time  on  public  projects  now 
appears  doubtful:     three  of  the  four  ongoing  design-build 
projects  have  required  significantly  more  time  than  was 
originally  anticipated  by  the  Division.1    While  some  time  may 
be  saved  at  certain  stages,  those  savings  are  offset  by  extra 
time  which  must  be  expended  on  other  steps  in  the  new  process . 
And,  as  the  Ward  Commission  warned,   it  is  evident  that  design- 
build  methods  carry  with  them  —  at  least,  on  public  projects 
—  substantial  risks  of  waste  and  abuse  in  comparison  with 
conventional  methods  of  design  and  construction. 

One  source  of  vulnerability  is  the  extreme  difficulty  for 
the  Commonwealth  of  controlling  cost  escalations  in  a  design- 
build  project.     The  conventional  process  requires  that  the 
final  design  be  completed  before  the  Commonwealth  solicits  bids 
for  construction.     The  Commonwealth  is  thereby  assured  that  the 


-•■The  Suffolk  County  Jail  project  is  expected  to  meet  the 
court-ordered  deadline  for  completion.  However,  this  project 
encountered  unanticipated  delays  during  its  early  phases. 
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contractor  will  construct  precisely  the  building  the 
Commonwealth  wants,   as  reflected  in  detailed  plans  and 
specifications,   for  the  agreed-upon  price.     But  the  design- 
build  process  sacrifices  this  assurance.     Instead,  the 
Commonwealth  contracts  with  a  design-build  team  for  final 
design  and  construction  services  well  before  the  final  design 
is  completed.     Although  the  winning  team's  lump-sum  price 
proposal  is  supposed  to  hold  firm  while  the  plans  and 
specifications  are  finalized,   it  is  almost  inevitable  that  the 
Commonwealth  will  discover  the  need  for  further  refinements  as 
the  final  design  evolves.     Because  the  refinements  to  the  final 
design  have  not  been  included  in  the  selected  team's  price 
proposal,  each  change  in  design  documents  can  lead  to  demands 
by  the  design-build  team  for  increases  in  its  construction 
price.     Costs  have,   in  fact,  escalated  during  the  current 
experiment. 

Should  the  Commonwealth  and  the  team  fail  to  agree  during 
the  first  phase  of  the  contract,  when  the  design  is  being 
completed,  the  Commonwealth  can  exercise  its  option  to  cancel 
the  contract.     However,  exercising  this  option  would  mean 
sacrificing  the  Commonwealth's  entire  investment  of  time  and 
money  in  developing  that  team's  design.     The  Commonwealth  would 
then  have  to  start  searching  for  a  team  or  contract  with  the 
second-ranked  team  (whose  design  proposal  may  have  been 
inferior  to  that  of  the  first-ranked  team)   and  allow  the 
second-ranked  team  to  bring  its  design  to  completion,  with  the 
same  risks  of  disagreement.     The  design-build  process  thus 
introduces  pressure  on  the  Commonwealth  to  pay  whatever  the 
design-build  team  wishes  to  charge.     And  time  works  against  the 
Commonwealth.     If  disagreements  are  not  resolved  promptly, 
schedule  delays  are  likely. 

The  absence  of  competitive  bidding  on  the  construction 
portion  of  design-build  projects  is  a  second  area  of 
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vulnerability.     In  contrast  to  the  conventional  process,  the 
design-build  process  is  not  aimed  at  getting  the  lowest 
competitive  cost  for  construction.     Rather,  the  Commonwealth's 
selection  of  a  design-build  team's  design  proposal  obligates 
the  Commonwealth  to  pay  that  team's  price  to  construct  the 
proposed  design.     Construction  costs  typically  account  for  9  0 
per  cent  of  the  total  project  cost.     Under  conventional 
bidding,  the  differences  among  bids  can  run  into  millions  of 
dollars,  which  the  Commonwealth  can  save  by  choosing  the  lowest 
bidder  to  build  a  fully  designed  building.     Under  design-build, 
the  Commonwealth  focuses  on  choosing  the  best  design,  but 
essentially  forfeits  the  opportunity  to  solicit  the  best  price 
for  building  that  design.     In  effect,  under  design-build, 
selection  of  the  design  is  tantamount  to  awarding  the 
construction  contract  on  a  no-bid  basis. 

There  is  thus  a  high  risk  that  the  Commonwealth  can  be 
overcharged  for  construction.     If  the  team's  price  for 
construction  is  too  high,  the  Commonwealth  does  not  have  the 
option  of  soliciting  additional  construction  bids  on  the 
selected  design.     Instead,  the  Commonwealth  must  either  pay  the 
inflated  cost  of  constructing  the  preferred  design,  select  a 
lower-quality  design,  or  begin  the  procurement  process  over 
again.     It  is  almost  inevitable  that  the  Commonwealth  will 
simply  pay  the  inflated  cost. 

The  altered  role  of  the  architect  in  the  design-build 
process  is  a  third  source  of  vulnerability.     In  the 
conventional  process,  the  architect's  fee  is  independent  of  the 
actual  cost  of  construction,  an  arrangement  which  comports  with 
the  architect's  role  as  the  owner's  representative.  The 
architect's  primary  job  in  the  conventional  process  is  to 
protect  the  Commonwealth's  interests  by  developing  a  design 
responsive  to  the  program  requirements,  preparing  a  complete 
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set  of  bid  documents,  monitoring  the  contractor's  performance, 
and  verifying  that  construction  quality  is  adequate. 

In  the  design-build  process,  the  architect  becomes  the 
contractor's  partner  or  subcontractor  —  an  arrangement  which 
creates  an  incentive  for  the  architect  to  maximize  the  design- 
build  team's  profit  rather  than  to  represent  the  Commonwealth's 
interests.     After  the  fixed-price  design-build  contract  has 
been  executed,  the  team  can  increase  its  profit  margin  either 
by  cutting  corners  on  the  construction  or  by  speeding  up  the 
work  in  order  to  receive  a  bonus  payment  for  finishing  early. 
These  incentives  clearly  have  the  potential  to  compromise  the 
quality  of  the  project.     Because  the  architect  no  longer 
monitors  the  contractor's  performance  on  behalf  of  the 
Commonwealth,  the  burden  of  detecting  construction  defects  must 
be  assumed  by  State  personnel. 

Finally,  the  investment  required  by  each  design-build 
procurement  is  large  and  potentially  wasteful.     The  procurement 
process  itself  consumes  an  enormous  amount  of  staff  time,  as 
well  as  significant  sums  of  money  in  the  form  of  honoraria 
which  must  be  paid  to  competing  design-build  teams.     In  the 
conventional  process,  the  Commonwealth  selects  the  most 
qualified  architect  available,  works  exclusively  with  that 
architect  to  complete  the  best  possible  design  for  the  project, 
and  then  hires  the  qualified  contractor  offering  to  construct 
that  design  for  the  lowest  bid.     The  designer  selection  and 
construction  bid  procedures  are  routinely  undertaken  without 
such  intensive  staffing.     The  Commonwealth  reviews   (and  pays 
for)   only  one  design  development  per  project. 

In  contrast,  the  design-build  process  requires  the 
Commonwealth  to  pay  up  to  a  half-dozen  design-build  teams  to 
prepare  proposals,  after  which  top  officials  must  undertake  a 
long  and  intensive  review  of  all  six  competing  designs.  After 

9 


each  competition,  the  proposals  which  are  not  selected  have  no 
further  use.     The  cost  of  paying  design-build  teams  to  submit 
proposals  can  prove  substantial:     on  the  Suffolk  County  Jail 
project  alone,  the  Commonwealth  paid  half  a  million  dollars  in 
honoraria  to  the  competing  design-build  teams.     Three  hundred 
thousand  dollars  went  for  the  development  of  designs  that  were 
not  used. 

The  money  spent  on  unused  designs  is  only  part  of  the  cost 
the  Commonwealth  pays  for  using  design-build.     The  "hidden" 
cost  of  design-build  may  well  be  even  more  significant.  Each 
person-day  spent  by  the  Division  staff  reviewing  design 
proposals  that  will  never  be  used  is  time  that  could  have  been 
spent  reviewing  designs  on  another  project  built  by 
conventional  means.     In  short,  using  design-build  on  even  a  few 
projects  may  have  an  adverse  effect  on  the  schedules  of  several 
times  as  many  other  projects. 

DESIGN-BUILD  RESULTS  TO  DATE 

Conclusive  information  regarding  the  relative  speed  and 
cost-effectiveness  of  the  Division's  four  design-build  projects 
will  not  be  available  until  the  facilities  are  constructed  and 
the  final  bills  paid,   several  years  from  now.     At  this  point  in 
the  experiment,  judgments  pro  or  con  are  necessarily  tentative. 
Based  on  the  Division's  experience  to  date  and  the  contracts 
that  have  been  signed,   I  am  concerned.     The  schedule,  cost,  or 
both,   for  each  of  the  four  design-build  projects  has  exceeded 
—  significantly,   in  some  cases  —  the  Division's  expectations. 
For  three  of  the  four  projects,  the  Division  found  it  necessary 
to  recertify  the  legally  mandated  studies  late  in  the 
procurement  process.      (The  Division's  approach  to  study 
recertif ication  is  discussed  in  depth  in  the  "Management 
Issues"  section  of  these  comments.)     For  the  largest  project, 
the  Division  received  two  final  design-build  proposals; 
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however,  the  Division  was  forced  to  disqualify  one  of  the 
finalist  teams  prior  to  the  final  evaluation  by  the  independent 
selection  board.     Thus,   in  effect,  the  final  selection  proved 
noncompetitive.     And  there  is  evidence  that  State  procurement 
laws  were  unintentionally  violated. 

In  short,  the  results  to  date  suggest  that  design-build 
entails  higher  risks  of  waste  and  abuse  than  do  the 
conventional  design  and  construction  methods  mandated  by  the 
Ward  Commission  reforms. 

Design-Build  Schedules 

Does  design-build  save  time?    The  available  evidence  from 
the  Commonwealth's  experiment  indicates  that  the  time  savings 
gained  by  contracting  with  a  single  design-build  entity  are 
likely  to  be  diminished,  or  eliminated  altogether,  by  the  time- 
consuming  process  of  procuring  competitive  design-build 
services.     Moreover,  a  truly  accelerated  conventional  process 
could  achieve  time  savings  comparable  to  those  achieved  using 
design-build  methods.      (See  Figure  1  on  page  20  of  this 
report. ) 

The  Three-Prison  "Package" 

The  following  chart  compares  the  construction  completion 
dates  envisioned  in  the  three-prison  RFP  with  the  construction 
completion  dates  contained  in  the  final  design-build  contract 
for  the  three  projects. 
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COMPLETION  DATES 


Project 


RFP  schedule 


Current  schedule 


M.C.I.  Concord 


March  31,  1988 


January  2,  1989 


South  Middlesex 
Pre-Release  Center 


May  31,  1988 


May  2,  1989 


Bay  State 

Correctional  Center    November  31,  1988 


June  2,  1989 


As  the  chart  illustrates,  these  projects  have  already 
experienced  schedule  delays  ranging  from  six  to  12  months. 

The  Division's  1985  report  to  the  Legislature  recommending 
use  of  design-build  methods  for  three  correctional  facilities 
predicted  that  the  process  of  qualifying  design-build  teams, 
issuing  the  RFP,  evaluating  the  competing  proposals,  selecting 
a  contractor,  and  executing  the  design-build  contract  for  the 
three-prison  "package"  would  take  approximately  nine  months. 
In  fact,  the  process  took  17  months.     Two  factors  contributed 
to  the  delay:     a  major  error  by  the  study  consultant  and  a 
dispute  between  the  Division  and  the  user  agency  (the 
Department  of  Correction)   as  to  the  acceptability  of  the  final 
design-build  proposals. 

After  the  RFP  was  issued  and  the  competing  teams  had  begun 
work  on  their  proposals,  the  Division  discovered  that  the  study 
consultant  for  the  M.C.I.  Concord  facility  had  significantly 
underestimated  the  gross  square  footage  and  budget  required  in 
order  to  construct  the  facility.     According  to  the  study,  the 
facility  would  require  a  total  area  of  38,000  gross  square  feet 
and  an  estimated  construction  cost  of  $6.8  million.  The 
Division  subsequently  concluded  that  the  actual  area  required 
was  52,000  gross  square  feet,  and  re-estimated  the  cost  of  the 
project  at  $10.4  million.     The  proposal  review  process  was 
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delayed  by  three  months  while  the  Division  corrected  the  study. 

The  error  ultimately  undermined  the  design  competition. 
Although  the  Division  asked  the  four  competing  design-build 
teams  to  revise  their  proposed  designs  for  M.C.I.  Concord  in 
accordance  with  the  recertified  study,   the  teams  were  unable  or 
unwilling  to  make  extensive  revisions  within  the  few  weeks  they 
were  given.     Thus,  the  design  and  price  proposals  for  the 
M.C.I.  Concord  project  were  aimed  at  a  moving  target.  Not 
surprisingly,  all  of  the  participants  missed  the  mark.  The 
participants  were  informed  midway  through  the  process  that 
their  proposals  would  not  become  the  basis  for  a  contract  with 
the  Commonwealth.     Ironically,  the  proposal  evaluation  and 
selection  process  for  the  three  projects,   of  which  M.C.I. 
Concord  was  the  largest  as  well  as  the  Division's  highest 
priority,   focused  almost  exclusively  on  the  proposed  designs 
and  costs  for  the  other  two  facilities  in  the  "package."  The 
team  of  Gilbane-HDR-Stull  &  Lee  (hereinafter,   "the  Gilbane 
team")  was  selected  by  the  Division. 

The  proposal  competition  was  further  undermined  by  a 
dispute  between  the  Division  and  the  Department  of  Correction, 
the  user  agency.     The  Division  took  the  position  that  the 
design  proposals  for  M.C.I.  Concord  —  while  needing  some 
revisions  —  essentially  fulfilled  the  programmatic 
requirements  set  forth  in  the  study.     The  Department  of 
Correction,  however,  was  dissatisfied  with  all  of  the  proposed 
designs.     According  to  the  Division,  the  Department  of 
Correction  was  unwilling  to  accept  a  design  which  did  not 
closely  resemble  the  schematic  design  contained  in  the  study. 
The  consequence  of  this  dispute  was  an  additional  five-month 
delay,  during  which  the  Gilbane  team  made  extensive  revisions 
to  its  design  for  M.C.I.  Concord.     Because  the  three  projects 
were  bundled  together  into  one  contract,  all  three  projects 
were  delayed. 
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Had  the  study  errors  and  the  dispute  with  the  user  agency 
arisen  in  the  course  of  a  conventional  design  contract,  the 
effects  on  both  schedule  and  cost  would  have  been  less 
disruptive:     the  study  could  have  been  recertified,  the  single 
design  completed  to  the  satisfaction  of  the  user  agency,  and 
the  proper  construction  documents  put  out  to  bid.     But  the 
design-build  process  magnified  the  consequences  of  the  errors 
and  disagreements.     Competing  design-build  teams  were  advised 
by  the  Division  of  the  revised  area  and  budget  for  the  M.C.I. 
Concord  project  after  they  had  already  invested  months  of  work 
in  their  design  proposals.     The  selection  process  was  delayed 
by  months,  and  even  then  the  selection  ultimately  was  made 
without  a  final  design  or  cost  for  the  M.C.I.  Concord  facility. 
The  Gilbane  team  was  awarded  the  three-prison  contract  before 
the  Division,  the  Department  of  Correction,   and  the  Gilbane 
team  had  reached  agreement  on  revisions  to  the  Gilbane  team's 
initial  design  proposal;  of  course,  the  construction  cost  of 
the  revised  design  was  simply  negotiated  with  the  Gilbane  team, 
since  it  was  now  the  selected  team.     During  these  negotiations, 
the  Gilbane  team  inevitably  wielded  tremendous  leverage. 

The  Division's  urgency  to  keep  the  construction  schedule 
from  slipping  further  led  to  other  problems.     The  Division  was 
faced  with  a  dilemma:     under  the  legislatively  approved  design- 
build  procedures,  the  Division  could  not  sign  a  contract 
without  a  lump-sum  construction  price  based  on  a  reasonably 
detailed  design.     However,  having  made  a  selection  with  neither 
such  a  design  nor  a  firm  price  for  M.C.I.  Concord,  the  Division 
had  no  way  under  its  procedures  to  acquire  the  design  and  cost 
proposal  that  should  already  have  been  submitted.     The  Division 
relied  on  the  Gilbane  team  to  solve  the  dilemma.     Although  the 
Division's  1985  report  to  the  Legislature  predicted  that  the 
Division  would  execute  a  contract  within  one  month  after 
selecting  a  team,  the  final  contract  for  the  three  prisons  was 
executed  six  months  after  the  Gilbane  team  was  selected. 


During  this  lengthy  negotiation  period,   and  without  a  written 
contract,  the  Gilbane  team  proceeded  to  develop  detailed  design 
drawings  which  became  the  basis  for  the  final  lump-sum  contract 
price.     The  Division  maintains  that  the  Gilbane  team  developed 
design  drawings  at  its  own  risk:     that  is,  without  a  signed 
contract  or  other  binding  commitment  from  the  Commonwealth. 

Arranging  for  (and  subsequently  paying)   a  consultant  to 
prepare  work  products  for  the  Commonwealth  prior  to  the 
execution  of  a  contract  is  both  inappropriate  and  illegal.  It 
is  unfair  to  the  vendor,  who  should  not  be  expected  to  perform 
the  Commonwealth's  work  without  a  contract  covering  the 
services  and  specifying  the  cost  of  those  services.  Moreover, 
both  the  General  Laws   (c.29,   §29A)   and  the  Commonwealth's  03 
contracting  regulations  require  State  agencies  to  execute  a 
signed  contract  and  obtain  the  approval  of  both  the  Secretary 
of  the  appropriate  executive  office  and  the  State  Comptroller 
prior  to  incurring  any  obligation  for  consultant  services. 

The  Suffolk  County  Jail 

The  Division's  design-build  contract  commits  the  selected 
design-build  team,  Hyman-Stubbins,   Inc.,  to  meet  the  court- 
ordered  deadline  of  March  1,   1990,   for  occupancy  of  the  new 
Suffolk  County  Jail.     As  in  the  case  of  the  three-prison 
"package,"  the  project  schedule  was  affected  by  unanticipated 
problems . 

In  its  February,   198  6,  report  to  the  Legislature,  the 
Division  estimated  that  it  would  sign  a  contract  for  the 
Suffolk  County  Jail  within  approximately  11  months  after  the 
RFQ  was  issued.     The  process  took  14  months.     The  Division 
attributes  the  three-month  delay  to  its  decision  to  use  a  two- 
stage  proposal  process  instead  of  the  single-stage  process 
originally  specified  in  the  RFP. 


Ultimately,  the  Division  was  unable  to  complete  its 
competitive  process.     Although  three  design-build  teams  had 
been  selected  to  submit  final  proposals  for  the  second  stage  of 
the  selection  process,  the  Division  received  only  one  qualified 
proposal.     One  of  the  three  finalists  withdrew  from  the 
competition  before  submitting  a  final  proposal,  and  a  second 
team  failed  to  produce  a  bid  bond  and  was  disqualified  by  the 
Division  late  in  the  process.     The  sole  qualified  team 
submitting  a  final  proposal  for  the  Suffolk  County  Jail  project 
was  awarded  the  contract. 

Although  the  independent  selection  board  did  review  and 
assign  a  high  rating  to  this  team's  design-build  proposal,  the 
board  was  not  able  to  carry  out  the  comparative  evaluations 
originally  envisioned  by  the  Division.     Had  the  Division 
received  the  six  responsive  proposals  it  regards  as  optimum, 
the  time  required  to  complete  the  evaluation  process  would 
undoubtedly  have  been  longer. 

As  in  the  case  of  the  three-prison  "package,"  the  selected 
design-build  team  for  the  Suffolk  County  Jail  prepared  design 
development  documents  for  the  project  before  signing  a 
contract.     In  fact,  the  design-build  contract  was  executed  on 
the  same  day  that  project  construction  began:     September  1, 
1987.     The  Division  maintains  that  the  design-build  team  for 
this  project,   like  the  team  for  the  three-prison  "package," 
elected  to  prepare  design  development  documents  at  its  own 
risk.     As  in  the  case  of  the  three-prison  "package,"  I  believe 
that  this  arrangement  was  inappropriate  and  illegal. 

It  appears  that  the  Division  also  violated  State 
procurement  laws  in  procuring  soils  testing  services  during  the 
initial  phases  of  the  Suffolk  County  Jail  construction.  As 
noted  earlier,  both  the  General  Laws  and  the  service 
procurement  regulations  promulgated  by  the  Secretary  of 
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Administration  and  Finance  explicitly  prohibit  the  Commonwealth 
from  paying  for  services  rendered  prior  to  the  date  on  which 
the  request  for  authorization  of  the  services  is  approved  by 
the  appropriate  Secretary  or  prior  to  the  date  on  which  a  copy 
of  the  approved  request  is  date-stamped  by  the  Comptroller.  In 
August,   1987,   a  month  before  the  contract  for  the  Suffolk 
County  Jail  was  signed,  a  subconsultant  to  the  selected  design- 
build  team  performed  a  series  of  soils  tests  and  other  project 
tasks  and  submitted  a  bill  to  the  design-build  team  in  the 
amount  of  $58,798.     The  Division  then  executed  an  amendment  to 
the  existing  honorarium  contract  with  the  team.     The  new 
amendment  authorized  the  expenditure  of  $64,678  for  "additional 
subsurface  investigation."     The  Comptroller  approved  the 
amendment  on  October  7,  more  than  two  months  after  the  services 
authorized  by  the  amendment  were  performed. 

According  to  an  official  of  the  Comptroller's  Division, 
the  Comptroller's  Division  approved  the  contract  amendment 
without  the  knowledge  that  the  services  covered  by  the 
amendment  had  already  been  delivered.     This  official  said  that 
had  the  Comptroller's  Division  known  the  circumstances,  the 
amendment  would  not  have  been  approved.     While  there  is  no 
evidence  that  the  Division  intentionally  circumvented  the  law, 
this  incident  illustrates  the  risks  of  managing  an  experimental 
process  whose  primary  focus  is  speed.     In  its  haste  to  make  up 
for  lost  time,  the  Division  apparently  failed  to  safeguard  the 
accountability  of  the  process. 

Comparison  With  Conventional  Project  Schedules 

In  support  of  its  proposal  to  expand  the  design-build 
experiment  from  four  projects  to  seven,  the  Deputy 
Commissioner's  report  predicts  that  use  of  design-build  methods 
will  permit  the  Division  to  complete  the  three  new  projects 
approximately  two  years  earlier  than  would  be  possible  if  the 
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Division  employed  conventional  procedures,   and  approximately 
one  year  earlier  than  would  be  possible  if  the  Division 
accelerated  its  conventional  procedures.     As  evidence  of  the 
time  savings  offered  by  design-build,  the  Deputy  Commissioner's 
report  contains  a  chart  comparing  time  estimates  for  procuring 
design  and  construction  services  on  a  hypothetical  $50  million 
project  using  "traditional,"  "bonus,"  and  design-build  methods. 

According  to  the  Division,  the  time  estimates  shown  under 
the  headings  of  "traditional"  and  "bonus"  are  based  on  the 
Division's  historical  performance.     It  is  the  Division's  view 
that  the  time  required  to  design  and  construct  the 
Commonwealth's  projects  using  conventional  procedures  has  been 
excessive  and  must  be  substantially  reduced,   especially  for  the 
Commonwealth's  high-priority  projects.     I  agree.     But  the  chart 
—  which  purports  to  demonstrate  that  design-build  cuts  years 
off  project  schedules  —  is  misleading  in  two  key  respects. 

First,  the  time  estimates  for  design-build  projects  do  not 
square  with  the  Division's  recent  experience.     The  Suffolk 
County  Jail  project,  with  a  contract  cost  of  $52.4  million,  is 
the  same  size  as  the  hypothetical  $50  million  design-build 
project  in  the  chart.     The  chart  assumes  a  one-stage,  five- 
month  RFP  process;  the  Suffolk  County  Jail  project  required  a 
two-stage,   seven-month  RFP  process   (which  the  Division  does  not 
intend  to  repeat) .     The  chart  assumes  a  six-month  overlap 
between  final  design  and  construction;  the  Suffolk  County  Jail 
project  was  able  to  achieve  only  a  two-month  overlap. 

More  important,  the  time  comparisons  in  the  chart 
understate  the  potential  for  shortening  conventional  design  and 
construction  schedules.     Certain  tasks  are  identical  for  both 
design-build  and  conventional  projects.     The  Division's  shorter 
time  estimates  for  these  tasks  under  the  design-build  model  are 
simply  unwarranted.     In  both  design-build  and  conventional 
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procedures,  the  designer  selection  board  reviews  the 
qualifications  of  competing  designers  during  the  RFQ  phase.  If 
the  RFQ  phase  can  be  completed  in  three  months  for  a  design- 
build  project,  as  the  Division's  chart  indicates,  why  does  the 
Division  allow  the  identical  task  to  take  four  to  six  months 
for  a  conventional  project?     If  the  construction  of  a  design- 
build  project  takes  3  0  months,  why  does  the  Division  not 
specify  a  30-month  schedule  for  the  identical  task  instead  of 
the  3  6  months  the  Division  says  it  would  allow  on  a 
conventional  project? 

A  comparison  of  the  resources  devoted  to  each  type  of 
project  provides  a  clue  to  the  answer.     At  every  stage,  the 
Division's  four  design-build  projects  have  received  the 
personal  attention  of  the  Deputy  Commissioner  as  well  as  the 
concentrated  energies  of  a  special  staffing  unit  whose  mission 
is  to  expedite  these  projects.     The  Division  has  held  numerous 
workshops,  presided  over  by  top  Division  officials,   for  the 
purpose  of  guiding  the  work  of  the  competing  design-build 
teams.     A  special  selection  board  has  invested  months  of  effort 
in  the  process  of  reviewing  and  evaluating  the  design-build 
proposals.     Perhaps  most  important,  the  Division  has  made  it 
clear  that  it  is  willing  to  pay  a  premium  for  shorter 
schedules. 

Figure  1  on  the  following  page  presents  a  more  realistic 
comparison  of  schedules.     The  figure  compares  an  achievable 
schedule  for  a  $50  million  design-build  project  (based  more 
closely  on  the  Division's  experience  to  date)  with  an 
achievable  schedule  for  a  truly  fast-tracked  conventional 
project.     (The  Figure  1  Notes  explain  the  basis  for  each  time 
estimate.)     As  Figure  1  shows,  the  schedule  advantage  offered 
by  design-build  in  comparison  with  a  fast-tracked  conventional 
process  is  negligible:     excluding  study  time,  the  design-build 
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FIGURE  1  NOTES 


•  The  Division's  chart  shows  a  three -month  request  for  qualifications  (RFQ) 
phase,  including  the  designer  selection  component,  for  a  design -build  project. 
Figure  1  assumes  that  the  designer  selection  alone,  for  a  conventional  project, 
would  also  take  a  full  three  months,  including  the  execution  of  a  standard 
design  contract. 

•    The  Division's  chart  shows  a  12 -month  design  phase  for  a  fast-tracked 
conventional  project.  The  Division's  chart  also  shows  a  five -month  request 
for  proposals  (RFP)  period,  excluding  proposal  evaluation,  for  a  design -build 
project.    Since  the  design  work  is  essentially  the  same  for  both  methods, 
Figure  1  shows  a  design  development  period  of  seven  months  for  a 
design -build  project. 


•  The  Suffolk  County  Jail  project  had  a  one -month  proposal  evaluation  period, 
during  which  the  Division  analyzed  the  two  final  proposals.   One  of  these 
proposals  was  determined  to  be  nonresponsive  before  the  independent 
selection  board  conducted  its  final  comparative  evaluation.  The  Division 
intends  to  select  up  to  six  final  proposals  in  future  design -build  procurements. 
To  allow  for  the  additional  time  that  will  be  necessary  to  evaluate  six  proposals, 
Figure  1  shows  a  three -month  design -build  proposal  evaluation  period. 


•  In  the  Suffolk  County  Jail  project,  the  design  development  period  overlapped 
the  construction  period  by  two  months;  Figure  1  incorporates  this  overlap. 


•  The  Division's  design -build  contract  for  the  Suffolk  County  Jail  project  calls 
for  a  30 -month  construction  period.   Figure  1  shows  a  30 -month  construction 
period  for  both  design -build  and  fast-tracked  conventional  projects. 


project  takes  4  6  months  to  complete;  the  fast-tracked 
conventional  project  takes  47  months  to  complete. 

There  is  nothing  to  prevent  the  Division  from  devoting  the 
same  staff  time  and  high-level  attention  in  its  high-priority 
conventional  projects.     There  is  nothing  to  prevent  the 
Division  from  prioritizing  the  projects  it  submits  to  the 
Designer  Selection  Board,  or  even  recommending  to  the 
Legislature  the  creation  of  a  second  designer  selection  board 
for  certain  types  of  projects.     Nor  should  the  Division 
hesitate  to  offer  designers  and  contractors  higher  prices  in 
return  for  shortened  schedules  —  a  well-recognized  technique 
for  fast-tracking  projects.     The  result  would  be  shortened 
schedules  on  a  far  larger  number  of  conventional  projects, 
without  the  additional  vulnerabilities  of  the  design-build 
process. 

Design-Build  Costs 

Is  design-build  cost-effective?     Thus  far,  design-build 
costs  have  been  much  higher  than  the  Division  originally 
anticipated. 

The  Three-Prison  "Package" 

The  Division's  1985  report  estimated  the  total  cost  of 
expanding  the  three  prison  facilities  at  $21.1  million.  The 
RFP  for  the  three  prison  expansion  projects  specified  a  maximum 
allowable  design-build  contract  price  of  $19.85  million,  and 
stated  that  price  proposals  exceeding  this  amount  would  not  be 
considered  for  selection.     Two  of  the  three  final  price 
proposals  received  by  the  Division,   including  the  selected 
proposal,  exceeded  this  amount  by  13  per  cent;  the  third  price 
proposal  exceeded  the  budget  cap  by  more  than  70  per  cent.  The 
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final  contract  price  was  $22.68  million  —  14  per  cent  higher 
than  the  budget  cap. 

The  Division  attributes  this  increase  to  its  own 
inaccurate  cost  estimates  for  two  of  the  three  projects,   and  to 
the  need  to  compensate  the  selected  design-build  team  for  the 
winter  conditions  the  team  will  encounter  as  a  consequence  of 
project  delays.     However,  the  design-build  process  must  also  be 
held  partially  responsible.     The  construction  price  for  the 
largest  of  the  three  projects,  M.C.I.  Concord,  was  negotiated 
with  the  Gilbane  team  after  the  Division  had  awarded  the 
contract  to  Gilbane.     Consequently,   it  seems  likely  that  the 
final  construction  cost  was  higher  than  it  would  have  been  had 
competitive  bids  been  solicited  to  construct  the  Gilbane  design 
(as  would  have  been  the  case  in  the  conventional  process) . 

The  honorarium  costs  for  the  three-prison  "package"  were 
also  higher  than  anticipated.     The  Division  had  planned  to  pay 
a  $25,000  honorarium  to  each  team  submitting  a  responsive 
proposal.     After  the  RFP  was  issued,  the  Division  decided  to 
increase  the  honorarium  to  $50,000.     Several  finalists  failed 
to  comply  with  the  requirements  set  forth  in  the  RFP:     one  team 
failed  to  furnish  the  building  performance  data  required  by  the 
RFP,  and  a  second  team  refused  to  submit  a  firm  lump-sum  price 
proposal,  as  required  by  the  RFP.     Nevertheless,  all  four  teams 
submitting  proposals  for  the  three-prison  "package"  were  paid 
the  full  $50,000  honorarium.     The  Division  paid  honoraria 
totaling  $200,000  for  the  three-prison  proposal  competition. 
Of  this  amount,   $150,000  was  invested  in  designs  which  were  not 
selected  by  the  Division  (including  $100,000  paid  for  proposals 
which  did  not  comply  with  the  RFP  requirements) . 
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The  Suffolk  County  Jail 


The  final  contract  price  for  the  Suffolk  County  Jail  is 
$52.4  million  —  31  per  cent  higher  than  the  maximum  allowable 
contract  price  specified  in  the  RFP. 

The  chronology  of  the  Suffolk  County  Jail  project  budget 
is  complicated.     The  Division's  1986  report  estimated  the 
budget  of  the  Suffolk  County  Jail  project  at  $43  million.  The 
RFP  issued  by  the  Division  specified  a  maximum  budget  cap  of 
$42.4  million.     Shortly  after  the  RFP  was  distributed,  the 
Division  determined  that  the  budget  cap  inappropriately 
included  a  contingency  for  program  change  orders;  accordingly, 
the  Division  reduced  the  budget  cap  to  $40  million.     But  then, 
in  a  policy  reversal,  the  Division  issued  an  addendum  two  weeks 
before  the  due  date  for  the  price  proposals,  notifying 
competing  design-build  teams  that  the  Division  would  entertain 
initial  prices  which  exceeded  the  $40  million  budget  cap. 

Although  the  Division  received  price  proposals  from  two 
finalist  teams,  one  team  was  disqualified  because  of  its 
failure  to  submit  a  bid  bond.     The  initial  price  proposed  by 
the  Hyman-Stubbins  team,  the  only  remaining  design-build  team, 
was  $53.5  million.     The  Division  instructed  the  team  to  revise 
its  proposal,  reducing  costs  wherever  possible  without 
breaching  the  performance  specifications  contained  in  the  RFP. 
The  Hyman-Stubbins  team  then  submitted  a  revised  price  proposal 
of  $48.8  million.     In  a  letter  to  the  Hyman-Stubbins  team,  the 
Deputy  Commissioner  said  that,  while  the  Division  did  intend  to 
award  the  Suffolk  County  Jail  contract  to  the  team,  the 
Division  had  "serious  concerns"  about  Hyman-Stubbins1  price  and 
intended  to  work  with  the  team  to  reach  agreement  on  a 
"considerably  reduced  lump  sum  contract." 
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Four  months  later,  the  Division  executed  the  final  design- 
build  contract  with  the  Hyman-Stubbins  team.  By  this  time,  the 
contract  price  had  increased  again,  to  $52.4  million. 

The  Division  attributes  the  bulk  of  the  $12.4  million 
disparity  between  the  RFP  budget  cap  and  the  final  contract 
amount  to  inaccuracies  in  the  initial  cost  estimate  which 
served  as  the  basis  for  the  budget  cap  contained  in  the  Suffolk 
County  Jail  RFP.     But  the  impact  of  the  Division's  decision  to 
waive  the  $40  million  budget  cap  must  also  be  considered.  By 
waiving  the  cap,  the  Division  invited  substantial  price 
increases.     The  fact  that  the  Hyman-Stubbins  proposal  was  the 
sole  qualified  proposal  left  the  Division  with  little  leverage 
to  control  costs. 

The  $3.6  million  increase  in  the  design-build  team's  price 
over  the  four-month  period  between  the  Division's  selection  of 
Hyman-Stubbins  and  the  execution  of  the  final  design-build 
contract  underscores  the  vulnerability  of  the  design-build 
process  to  cost  escalations.     According  to  Division  officials, 
the  increase  has  several  distinct  components.     The  Division 
reinstated  a  number  of  items  which  the  team  had  deleted  from 
its  initial  proposal  when  it  lowered  its  price  from  $53.5 
million  to  $48.8  million.     The  Division  also  required  the 
design-build  team  to  substitute  stronger  —  and  more  costly  — 
materials  for  glass  block  in  certain  areas  of  the  building,  in 
order  to  ensure  the  safety  and  security  of  these  areas. 
According  to  Division  officials,  the  Hyman-Stubbins  design  met 
the  performance  specifications  contained  in  the  RFP,  but  these 
specifications  did  not  spell  out  in  detail  the  areas  in  which 
glass  block  could  and  could  not  be  used.  Performance 
specifications  constitute  an  inherent  source  of  vulnerability 
in  the  design-build  process:     the  selected  team  can  use  the 
cheapest  component  that  conforms  to  the  performance 
specifications.     The  Commonwealth  must  negotiate  and  pay  for 


revisions  in  order  to  protect  the  quality  of  the  project.  To 
replace  or  strengthen  the  glass  block  in  the  Hyman-Stubbins 
design,   the  Division  paid  $479,465. 


The  Division  also  added  some  new  items,  not  included  in 
the  study  or  performance  specifications  for  the  project,  to  the 
design.     According  to  Division  officials,   some  of  these  items 
were  requested  by  various  project  participants,   including  the 
Suffolk  County  Sheriff  and  the  attorney  representing  the  jail 
inmates,  during  design  development.     For  example: 


•  Although  the  certified  study  and  the  RFP  for  the  project 
had  specified  an  inmate  population  of  435,  the  Division 
subsequently  decided  to  add  16  cells  to  the  selected 
design,  thereby  increasing  the  total  project  cost  by 
$682,000.     According  to  Division  records,  the  building 
configuration  proposed  by  the  design-build  team  permitted 
the  construction  of  the  additional  16  cells;  therefore, 
after  consulting  with  the  Sheriff's  Office,  the  Division 
decided  to  add  the  cells. 

•  At  the  request  of  the  inmates'  attorney,  a  $700,000 
perimeter  heating  system  for  the  inmate  rooms  was  added  to 
the  warm  air  duct  heating  system  contained  in  the  team's 
original  design  proposal. 

•  At  the  request  of  the  Suffolk  County  Sheriff,   several  new 
features,   such  as  a  women's  shower  in  the  staff  area  and 
new  staff  toilets,  were  reportedly  incorporated  into  the 
desiqn. 

•  The  $3.6  million  project  cost  increase  also  included  the 
design-build  team's  $218,000  fee  to  the  Commonwealth  for 
revising  its  design  proposal. 


As  the  preceding  list  illustrates,  the  design-build 
process  creates  an  opportunity  for  participants  to  change  and 
expand  the  design  even  after  the  Commonwealth  has  selected  a 
design-build  proposal  which  conforms  to  the  programmatic 
requirements  set  forth  in  the  RFP.     Each  additional  feature 
increases  the  cost  of  the  project.     The  new  features  may  be 
wasteful  and  unnecessary:     for  example,  the  $700,000  perimeter 
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heating  system  (added  to  the  project  design  at  the  request  of 
the  inmates'   attorney)   duplicates  the  function  of  the  warm  air 
duct  heating  system  contained  in  Hyman-Stubbins '  design 
proposal.     In  the  absence  of  competition,  the  costs  associated 
with  changes  to  the  design  are  negotiated  with  the  selected 
design-build  team.     In  this  situation,  as  with  any  sole-source 
procurement,  the  Commonwealth  must  expect  to  pay  a  premium. 

The  honorarium  costs  for  the  Suffolk  County  Jail  project 
competition  also  increased  sharply  during  the  proposal 
competition.     The  Division  had  intended  to  pay  a  $50,000 
honorarium  to  each  semifinal ist  team  submitting  a  responsive 
proposal  during  Stage  I  and  a  $100,000  honorarium  to  each 
finalist  team  submitting  a  responsive  proposal  during  Stage  II. 
The  Stage  I  honorarium  was  not  changed;  however,  the  Division 
increased  the  Stage  II  honorarium  to  $150,000.     Four  teams 
submitted  Stage  I  proposals;  two  of  these  teams  submitted  Stage 
II  proposals.     One  of  the  finalist  teams  failed  to  submit  the 
required  bid  bond  and  was  disqualified  by  the  Division.     In  a 
letter  to  the  disqualified  team,  the  Deputy  Commissioner 
stated:   "[Tjhere  is  a  very  serious  question  whether  your 
failure  to  submit  a  bid  bond  negated  your  legal  right  to 
payment  of  the  proposal  fee."     Nevertheless,  the  Division  paid 
a  total  of  $200,000  in  honoraria  to  this  team. 

In  total,  the  Division  paid  honoraria  of  $500,000  for  the 
Suffolk  County  Jail  proposal  competition.     Of  this  amount, 
$300,000  was  invested  in  designs  which  were  not  selected  by  the 
Division. 

Comparison  With  Conventional  Project  Costs 

It  is  well  understood  in  the  private  sector  that  design- 
build  projects  carry  a  cost  premium.     In  "The  Design-Build 
Alternative,"     an  article  appearing  in  the  1987  issue  of  Build 
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Boston  Magazine,  published  by  the  Boston  Society  of  Architects, 
architect  Philip  J.   Lund  lists  the  following  among  the 
disadvantages  of  design-build  methods: 

If  performed  under  a  lump-sum  or  guaranteed  maximum  price 
contract,   overall  quality  and  performance  may  suffer  to 
ensure  profit  for  the  design/builder. 

There  are  few  checks  or  balances  and  the  owner  may  not  be 
advised  of  construction  problems  that  could  greatly  affect 
cost  or  schedule. 

Design-build  honorarium  costs  are  also  significant.  The 
Division  paid  $500,000  to  the  four  semif inalists  and  two 
finalists  in  the  Suffolk  County  Jail  proposal  competition.  The 
Deputy  Commissioner  anticipates  that  a  $150,000  honorarium  will 
be  paid  for  future  design-build  proposals  on  projects  of 
similar  magnitude.     If  the  Division  receives  the  six  proposals 
it  regards  as  optimum,  the  honorarium  costs  to  the  Commonwealth 
will  total  $900,000  —  including  $750,000  for  designs  which 
will  never  be  built. 

As  the  Deputy  Commissioner's  report  notes,   some  Federal 
agencies  are  experimenting  with  design-build  methods  on  a 
limited  basis.     However,  other  Federal  agencies,   such  as  the 
National  Aeronautics  and  Space  Administration  (NASA) ,  have 
gradually  phased  out  their  use  of  design-build  methods  because 
of  the  higher  cost  of  such  projects. 

Management  Issues 

Does  the  design-build  process  contain  sufficient 
management  safeguards?     The  Division's  management  approach  to 
date  indicates  that  the  design-build  process  is  more  vulnerable 
to  waste  and  abuse  than  conventional  methods. 
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Study  Recertif ication 


The  Ward  Commission's  investigation  of  the  State's  public 
construction  practices  during  the  1970s  revealed  major 
weaknesses  in  the  pre-design  phase  of  public  construction 
projects.     The  Commission  found  that  ineffective  evaluation  of 
needs,  poor  architectural  programming,  unnecessary  increases  in 
the  scale  of  projects,  and  constant  program  changes  were 
responsible  for  inaccurate  cost  estimates,  design  and 
construction  cost  overruns,   schedule  delays,   and  inefficient 
buildings.     The  Ward  Commission  reforms  instituted  new 
requirements  for  pre-design  activities  on  public  building 
projects.     Before  contracting  for  the  detailed  design  of  a 
building,  the  Division  is  required  by  law  (G.L.  c.29,   §7K)  to 
prepare  a  feasibility  study  and  program  setting  forth  all  of 
the  needs  the  building  must  fulfill,  an  evaluation  of 
alternative  design  solutions,   a  preferred  solution,  and  a 
project  cost  estimate.     Upon  completion,  the  study  and  program 
must  be  certified  by  the  agency  which  will  use  the  facility 
when  built,   as  well  as  by  officials  of  the  Division  of  Capital 
Planning  and  Operations,  which  oversees  the  design  and 
construction  of  all  State  buildings.     The  purpose  of  the 
certifications  is  to  ensure  that  the  completed  study  reflects 
the  user  agency's  needs;  contains  an  accurate  estimate  of  the 
project's  requirements,   cost,  and  schedule;  conforms  to  the 
scope  and  purpose  of  the  budgetary  appropriation;  and  can  be 
completed  within  the  appropriation. 

The  1985  legislation  authorizing  the  Deputy  Commissioner 
to  use  alternative  methods  of  designing  and  constructing  the 
three-prison  "package"  explicitly  retained  the  Ward  Commission 
requirement  for  a  study  pursuant  to  G.L.  c.29,   §7K,  prior  to 
contracting  for  any  design  or  construction  services.  The 
Division's  legislatively  approved  report  to  the  Legislature,  in 
a  section  entitled  "Design-Build  and  Public  Protection," 
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emphasized  the  essential  role  of  the  certified  study  in  the 
design-build  process.     The  report  stated: 


The  study  specifies  the  architectural  program,  outline 
specifications,   and  a  cost  estimate.     Based  on  the  study 
program,  the  DCPO  special  unit  will  prepare  performance 
specifications  for  each  facility.     The  detailed 
architectural  program  and  performance  specifications  will 
be  essential  components  of  the  Request  for  Proposals. 
While  DCPO  always  completes  a  program  before  proceeding 
into  the  design  stage  of  a  project,   it  is  particularly 
important  to  complete  a  detailed  program  for  a  design- 
build  project,   since  the  criteria  required  in  the  program 
will  dictate  the  performance  specifications.     The  program 
will  be  DCPO's  single  most  important  tool  in  comparing 
design-build  proposals  and  in  ensuring  that  the  design  and 
construction  meet  a  high  level  of  professionalism  and 
gualitv.      [Emphasis  added]. 


The  Division  is  prohibited  by  law  from  entering  into  a 
contract  for  either  the  final  design  or  the  construction  of  a 
facility  which  would  result  in  the  completion  of  a  project 
whose  area,  expressed  in  gross  square  feet,  exceeds  by  more 
than  10  per  cent  the  area  specified  in  the  certified  study. 
(G.L.  c.29,   §26A) .     Given  the  importance  of  the  study 
requirements,   for  all  building  projects  but  particularly  for 
design-build  projects,   it  is  disturbing  that  the  contracts  for 
all  three  projects  in  the  three-prison  "package"  exceeded  the 
gross  square  footage  in  the  programs  by  more  than  10  per  cent. 


When  the  Division  discovered  computational  errors  in  the 
certified  study  for  the  M.C.I.  Concord  facility  during  the  RFP 
process,  the  Division  revised  the  gross  square  footage, 
increased  the  estimated  project  cost,  and  "recertified"  the 
study.     In  this  case,  the  changes  to  the  certified  study  appear 
to  have  been  justified  by  the  need  to  correct  the  study  errors. 
But  the  proposal  competition  was  undermined:     the  competing 
teams  were  unable  to  adapt  their  proposals  to  the  corrected 
study  in  the  few  weeks  they  were  given.     Had  the  Division 
restarted  the  RFP  process,  using  the  corrected  study  as  the 
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basis  for  the  design  proposals,  the  Division  would  have  been 
able  to  conduct  a  fair,   competitive  process  yielding  meaningful 
design  and  price  proposals  for  M.C.I.  Concord. 

The  Division  also  "recertified"  the  studies  for  the  South 
Middlesex  facility  and  the  Bay  State  Correctional  Center  before 
executing  the  contract  for  the  three-prison  "package."  In 
these  cases,  the  changes  made  to  the  certified  studies  were  a 
direct  consequence  of  the  Division's  failure  to  require  the 
competing  design-build  teams  to  submit  design  proposals  which 
complied  with  the  statutory  limit  on  project  area.     As  might  be 
expected,   several  design  proposals  received  by  the  Division 
exceeded  the  limit. 

In  the  case  of  the  South  Middlesex  project,  the  Gilbane 
team  (which  was  selected  by  the  Division  to  design  and 
construct  the  three  prison  projects)   submitted  a  final  design 
which  exceeded  by  almost  21  per  cent  the  project  area  specified 
in  the  certified  study.     After  the  Inspector  General's  Office 
advised  the  Division  that  construction  of  the  selected  design 
would  violate  the  law,  the  Division  "recertified"  the  study  for 
the  South  Middlesex  prison  facility  at  the  higher  project  area 
contained  in  the  Gilbane  team's  design  proposal.     In  short,  the 
Division  adapted  the  study  to  the  Gilbane  team's  design. 

Although  the  Gilbane  team's  design  proposal  for  the  Bay 
State  Correctional  Center  did  not  originally  exceed  the  study 
area  by  more  than  10  per  cent,  the  area  contained  in  the  final 
design  did  exceed  the  statutory  limit.     The  Division's 
explanation  is  that  during  the  design  development  phase,  the 
Division  perceived  the  need  —  apparently  overlooked  in  the 
study  —  for  the  facility  to  remain  in  operation  during  the 
construction  process.     As  in  the  case  of  the  study  for  the 
South  Middlesex  project,  the  Division  "recertified"  the  study 
for  the  Bay  State  Correctional  Center,   increasing  the  gross 


square  footage  from  63,166  to  75,090  —  the  area  of  the  final 
Gilbane  design.     The  Division  then  accepted  the  final  design. 

Thus,  the  Division  did  not  properly  use  the  study  to 
control  the  size  and  cost  of  two  of  the  three  projects. 
Moreover,  the  Division  —  in  not  readvertising  for  proposals 
after  the  studies  were  recertified  —  discarded  what  the 
Division  itself  had  described  as  its  "most  important  tool  in 
comparing  design-build  proposals"  for  all  three  projects  in  the 
"package. " 

The  Deputy  Commissioner's  proposed  procedures  for  future 
design-build  projects  take  a  significant  step  toward  restoring 
the  study  to  its  proper  role  as  a  basis  for  comparing 
proposals.     Under  the  revised  procedures,   if  the  Division 
recertifies  the  study  for  a  design-build  project  during  or 
after  the  proposal  evaluation  process,  the  Division  will  cancel 
the  competition  and  reissue  the  RFP. 

Resource  Allocation 

During  the  initial  stages  of  the  four  ongoing  design-build 
projects,  the  procurement  process  undertaken  by  the  Division 
was  hampered  by  numerous  coordination  and  communication 
problems.     Many  of  these  problems  might  have  been  avoided  if 
the  Special  Unit  assigned  to  coordinate  the  four  projects  had  a 
Director.     The  Division's  appointment  last  spring  of  a  Special 
Unit  Director  with  the  responsibility  and  authority  to  manage 
the  four  ongoing  design-build  projects  should  serve  to 
strengthen  and  streamline  the  management  of  those  projects. 
However,  the  Division's  plan  to  double  the  size  of  the 
Corrections  Special  Unit  to  80  persons  and  to  make  this  Unit 
responsible  for  managing  all  of  the  Division's  correctional 
projects  —  not  just  those  for  which  design-build  methods  are 
used  —  will  require  the  Division  to  invest  additional  staff 


resources  in  order  to  train  and  supervise  the  newly  hired 
personnel.     Moreover,   Division  officials  acknowledge  that  many 
of  the  special  unit  staff  who  would  bear  the  responsibility  for 
managing  the  mental  health  and  higher  education  projects 
proposed  in  the  report  have  not  even  been  hired. 

In  light  of  the  Division's  recent  experience  and  the  risks 
inherent  in  design-build,  the  Division's  approach  to  managing 
the  Commonwealth's  design-build  projects  will  be  the  most 
crucial  variable  in  reducing  the  risks  of  these  experiments. 
The  Division  has  concluded  that  a  high  level  of  interaction 
between  the  proposers  and  the  Commonwealth  is  essential  to  the 
solicitation  of  responsive  designs.     The  Division's  plan  to 
increase  the  number  of  proposers  on  each  project  will  demand  an 
even  heavier  time  commitment  on  the  part  of  Division  staff 
capable  of  providing  detailed  and  sophisticated  feedback  on  the 
design-build  teams'  proposed  designs.     Even  after  the  contracts 
are  signed,  the  design  development  and  construction  phases  will 
require  close,  continual  monitoring  by  qualified  Division  staff 
in  order  to  protect  the  Commonwealth  from  the  risks  cited 
earlier  in  these  comments.     Thus,  each  design-build  project  — 
at  every  stage,   from  the  study  to  the  final  punchlist  — 
requires  a  prodigious  investment  of  time  and  effort  by  highly 
qualified  Division  staff. 

The  enormous  time  commitment  required  of  the  independent 
selection  board  members  must  also  be  taken  into  account.  To 
date,  the  independent  selection  board  members  report  that  their 
participation  has  required  much  more  time  than  they  had 
originally  anticipated.     Although  the  board  was  to  have  five 
members,  one  member  resigned  from  the  board  early  in  the 
process,  citing  lack  of  time  to  devote  to  the  Commonwealth's 
projects.     Another  member  participated  only  sporadically:  he 
missed  a  number  of  key  meetings  and,  by  his  own  admission,  he 
was  often  unable  to  review  essential  proposal  documents  prior 


to  the  meetings  he  did  attend.     The  remaining  three  members  — 
whose  considerable  expertise  and  dedication  have  greatly 
benefited  the  process  to  date  —  have  all  expressed  concern 
about  their  ability  to  devote  the  necessary  time  to  the 
independent  selection  board  for  future  design-build  projects. 
At  the  same  time,  the  board's  workload  can  be  expected  to 
increase  exponentially:     while  the  board  evaluated  only  three 
final  proposals  for  the  three-prison  "package"  and  only  one 
final  proposal  for  the  Suffolk  County  Jail  project,  the 
Division  plans  to  solicit  as  many  as  six  detailed  proposals  for 
each  new  design-build  project. 

I  am  aware  that  the  Deputy  Commissioner  gave  initial 
consideration  to  seeking  legislative  approval  for  a  larger 
number  of  design-build  projects.     In  my  view,  his  decision  to 
limit  expansion  of  the  experiment  to  three  additional  projects 
is  prudent  and  appropriate,   in  light  of  the  risks  of  attempting 
to  manage  a  larger  number  of  design-build  projects.     The  chart 
shown  on  the  following  page  as  Figure  2,   supplied  to  my  Office 
by  the  Division,   represents  the  tightly  constrained  schedule 
which  would  be  required  if  the  Division  were  to  attempt  to 
manage  six  design-build  projects  in  a  single  year.     This  chart, 
which  omits  the  additional  management  responsibilities 
associated  with  the  four  ongoing  design-build  projects, 
illustrates  in  graphic  terms  one  risk  of  expanding  the  design- 
build  experiment  too  rapidly.     If  even  one  new  project  did  not 
adhere  to  the  finely  calibrated  schedule  shown  in  the  chart,  or 
if  the  independent  selection  board  were  unable  to  devote  the 
concentrated  level  of  effort  required  by  the  schedule,  delays 
and  staffing  shortages  on  all  subsequent  projects  would  be 
virtually  inevitable. 

Perhaps  the  most  disturbing  characteristic  of  the  design- 
build  procurement  process  is  the  heavy  investment  of  management 
resources  in  designs  which  will  never  be  built.     For  each 
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design-build  project,   the  Division  plans  to  solicit  up  to  six 
proposals.     To  ensure  that  these  design-build  proposals  are 
responsive  to  the  Commonwealth's  needs,   Division  officials  must 
meet  regularly  with  each  of  the  six  design-build  teams  over  the 
five-month  proposal  preparation  period.     When  the  proposals  are 
submitted,   Division  staff  must  conduct  detailed  evaluations  of 
the  proposed  designs  and  management  plans.     Division  officials 
(including  the  Deputy  Commissioner,  who  is  to  serve  as  a  non- 
voting member)  must  attend  lengthy  meetings  of  the  independent 
selection  board.     The  Division's  investment  of  resources  (and 
funds)    in  six  design-build  proposals  yields  one  usable  design. 
The  other  designs  are  of  no  further  use  to  the  Commonwealth. 
For  three  design-build  projects,  then,  the  Division  must  invest 
the  time  and  energy  to  develop  and  evaluate  18  design  proposals 
—  of  which  15  will  be  discarded.     This  is  a  very  low  return  on 
the  Division's  investment.     If,   instead,  the  Division  devoted 
the  same  management  resources  to  expediting  18  conventional 
design  projects,  the  Division's  design  output  during  the  same 
period  would  increase  by  a  factor  of  five. 

It  is  difficult  to  quantify  the  impact  of  the  Division's 
intensive  design-build  effort  on  its  ongoing  conventional 
projects  to  date.     But  as  the  Division's  workload  increases,  it 
is  inevitable  that  its  heavy  investment  of  management  resources 
in  a  handful  of  design-build  projects  will  come  at  the  expense 
of  its  ongoing  conventional  design  and  construction  work. 

The  concern  over  wasted  design  efforts  is  heightened  by 
forecasts  of  impending  shortages  of  engineers  in  Massachusetts, 
as  billions  of  dollars  in  public  projects  —  from  sewage 
treatment  plants  to  higher  education  facilities  —  commence  in 
the  next  few  years.     This  may  be  a  particularly  inopportune 
time  for  the  Commonwealth  to  ask  designers  to  work  on  plans 
that  will  never  be  built. 
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CONCLUSION 


The  time  and  public  funds  invested  to  date  in  the  four 
ongoing  design-build  experiments  have  exceeded  the  Division's 
initial  expectations.     The  experiments  have  deviated  from  the 
Division's  initial  plans  in  other  important  respects  as  well. 
These  facts  are  not  necessarily  surprising  or  alarming.  An 
experiment  is,  by  definition,  unpredictable.     Lacking  solid 
experience  in  the  application  of  design-build  methods  to  the 
public  sector  procurement  process,  the  Division  has  the 
opportunity  and  obligation  to  test  a  range  of  approaches  to  the 
unique  problems  which  present  themselves  as  these  four 
experiments  proceed. 

By  the  same  token,  however,  the  Division's  assertion  that 
design-build  saves  time  and  produces  high-quality,  cost- 
effective  results  is  clearly  premature,  and  may  prove  to  be 
inaccurate.     The  Division's  experience  to  date  raises  many 
questions  about  the  efficiency  and  prudence  of  applying  design- 
build  methods  to  public  projects  in  Massachusetts.     In  the 
public  sector,  the  use  of  taxpayers'   funds  for  design-build 
projects  requires  that  competition  be  vigorous,  that  all 
affected  agencies  review  and  approve  policy  decisions,  and  that 
every  step  of  the  process  be  thoroughly  documented.     As  the 
Commonwealth's  design-build  experiment  has  already 
demonstrated,  these  essential  requirements  can  reduce  the  time 
savings  offered  by  design-build  in  the  private  sector. 

Similarly,  the  Division's  announced  goal  of  soliciting  six 
proposals  for  each  design-build  project  (roughly  twice  the 
number  received  in  the  past)   serves  a  valuable  public  policy 
goal:     to  ensure  vigorous  competition.     But  the  cost  of 
achieving  this  goal  will  be  additional  time  —  time  devoted  to 
the  interactive  workshops  with  the  competing  teams,  time 
devoted  to  the  technical  reviews  and  analyses  of  the  proposals 
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by  Division  staff,   and  time  devoted  to  the  detailed  evaluations 
conducted  by  the  independent  selection  board.     Much  of  this 
time  will  be  spent  on  designs  which  are  never  built. 

In  my  judgment,  the  unforeseen  schedule  delays  and  cost 
increases  encountered  on  the  four  design-build  experiments  in 
progress,  the  limitations  to  the  Division's  current  management 
resources,  the  risks  inherent  in  design-build,  and  the  low 
return  on  investment  yielded  by  the  design-build  procurement 
process  constitute  compelling  reasons  for  a  cautious  approach 
to  expansion  of  the  Commonwealth's  design-build  experiment. 
Accordingly,   I  am  recommending  that  the  number  of  new  design- 
build  projects  authorized  by  the  Legislature  be  restricted  to 
no  more  than  two  or  three  until  such  time  as  the  ongoing 
projects  have  demonstrated  that  design-build  is  a  prudent, 
cost-effective  alternative  to  conventional  design  and 
construction . 

For  other  projects  for  which  rapid  completion  is  a 
priority,   I  recommend  that  the  Division  accelerate  construction 
by  heeding  the  recommendations  made  by  the  Senate  Committee  on 
Ways  and  Means.     In  its  1986  report,   "The  Continuing  Crisis  in 
Corrections,"  the  Senate  Committee  on  Ways  and  Means  contrasted 
the  performance  of  the  Commonwealth,  which  expanded  prison 
capacity  by  only  434  beds  over  the  preceding  nine  years,  with 
that  of  the  State  of  New  York,  which  brought  6,000  new  prison 
beds  on  line  in  a  three-year  period  using  conventional  design 
and  construction  methods.     The  Committee's  report  favorably 
cited  three  components  of  the  approach  taken  by  the  State  of 
New  York:     a  prototype  prison  design,  which  reduced  the  time 
reguired  to  design  each  new  facility;  procedural  changes  at  the 
headguarters  of  the  responsible  agency,  resulting  in 
streamlined  paperwork  flows  and  decision-making;  and  bonus 
incentives  to  contractors  for  early  completion.  These 
recommendations  constitute  a  prudent,  cost-effective 


prescription  for  fast-tracking  a  large  number  of  high-priority 
proj  ects . 

The  Commonwealth's  high-priority  projects  demand 
substantial  investments  of  resources  and  funds.     However,  in 
deciding  how  best  to  undertake  those  projects,  the  Commonwealth 
need  not  choose  between  slower  schedules  on  conventional 
projects  and  the  high  risks  and  costs  of  untested  alternative 
methods. 

In  response  to  discussions  with  my  Office,  the  Deputy 
Commissioner  has  declared  his  intention  to  set  up  a  special 
task  force  for  the  purpose  of  expediting  the  conventional 
design  and  construction  process  undertaken  by  the  Commonwealth. 
I  applaud  this  decision.     By  streamlining  the  management  of 
conventional  methods,  the  Division  can  speed  up  all  high- 
priority  projects  on  its  agenda.     There  is  every  reason  to 
believe  that  the  Division  can  achieve  significant  time  savings 
while  preserving  essential  Ward  Commission  safeguards. 
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